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I write as the Minority Chairman of the House Judiciary Committee to express serious
constitutional concerns regarding the Department of Health’s proposed regulation. Although
periodically updating Pennsylvania’s disease-control regulations falls within the Department’s
regulatory authority, several provisions of the proposed rulemaking would confer extraordinarily
broad authority upon the Department and local health authorities without adequate standards,
procedural protections, or recognition of constitutional limitations.

Among its most troubling provisions are the open-ended authorization of disease-control
measures, compelled access to confidential medical records, private government interviews of
minors without parental notice or consent, and inadequate procedural protections for individuals
subjected to isolation or quarantine. This comment, however, primarily focuses on its purported
authorization of warrantless entry into private homes.

Most alarmingly, proposed Sections 27.60a and 27.60b would permit the Department or a local
health authority to enter any “apartment, building,” or “other location” whenever an official
considers entry "necessary" to conduct an investigation, contact tracing, or partner services.
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The proposed rule requires no consent, judicial warrant, probable cause, reasonable suspicion, or
demonstration of exigent circumstances. Under the text as drafted, a government agent need
only present an administrative badge before demanding entry into a person’s home.

No government official should be permitted to unilaterally decide that entering a private home is
“necessary” and then treat that determination as its own judicial authorization. As the United
States Supreme Court explained in Johnson v. United States, the Fourth Amendment requires that
the justification for entry be evaluated by “a neutral and detached magistrate instead of being
judged by the officer” seeking to conduct the search.! The Fourth Amendment to the United
States Constitution and Article I, Section 8 of the Pennsylvania Constitution exist precisely to
prevent this form of executive overreach and to safeguard the sanctity of the home. Indeed, as
noted by the U.S. Supreme Court in Payton v. New York, “the physical entry of the home is the
chief evil against which the wording of the Fourth Amendment is directed.”?

Crucially, public health objectives do not suspend these bedrock guarantees. In Camara v.
Municipal Court, the Court rejected the notion that public health and safety searches could
bypass the Fourth Amendment, holding that non-consensual administrative searches of private
property require a warrant.> The Court reasoned, in part, that “administrative searches of the
kind at issue here are significant intrusions upon the interests protected by the Fourth
Amendment, [and] such searches when authorized and conducted without a warrant procedure
lack the traditional safeguards which the Fourth Amendment guarantees to the individual[.]”*

Article I, Section 8 of the Pennsylvania Constitution provides even greater protections against
unreasonable government intrusion. The Pennsylvania Supreme Court has repeatedly
emphasized that this provision reflects the Commonwealth’s commitment to individual privacy
and requires that the warrant requirement “be given the broadest reasonable application to
searches conducted by government officials in this Commonwealth.” Most recently, the Court
invalidated statutory provisions authorizing government agents to enter and search private land
without a warrant or probable cause.®

These concerns are compounded by Sections 27.60a(c) and 27.60b(b) of the regulation, which
prohibit an individual from “obstructing” or “interfering” with an investigation, contact tracing,
or partner services. Neither term is defined, which creates a genuine risk that a homeowner who
refuses warrantless entry, requests legal counsel, or insists that an official obtain lawful judicial
authorization could be accused of violating the regulation merely for exercising a constitutional
right. That risk is not merely theoretical: violations of Chapter 27 may be prosecuted as
summary offenses and, upon conviction, may result in the imposition of fines and court costs.’
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Public health policy and constitutional liberty are not mutually exclusive. The Commonwealth
can respond effectively to public health threats without abandoning the constitutional protections
that restrain government intrusion into the home.

For these reasons, I strongly urge the Department to withdraw the regulation. I further urge the
Independent Regulatory Review Commission to carefully examine the proposed regulation’s
statutory authority, reasonableness, and conformity with the United States and Pennsylvania
Constitutions before permitting it to proceed.
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